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The action c&uea by _uc i-nisad C . . - _;: imposing a 
defensive quarantine c. . ~a, co as to ir.aaiu. ~s saa 
carrier £° that ecu...:; .1 •-. - ;nsivc nllisary - jariel, 
has its basic jn^c:Lfioa:.J.-n _.. .a ri^aa ^J j_1_- ^fansa. 
Tliis ri^ht vss clearly recognised in insarrLssicr. 1 law 
prior uo ahe a -option of una .' .s-sor of aha Uz£z-~ 
llations. Arsicle 51 of una - .-.or has cuupressly 
prescrved no ouch of .:...- -rig .; _s,relsu .o self- fensa 
a^ainss arred attacL:. uaiie uais article f-as nou 
expressly preserve cu___ cap, . of die riruha of sa.f- 
defensa, it does w. .. . ,aua v.— ui* Instead, the Clraracr'o 
crootconc of the uu- ... force, in seif-cefense and aehar- 
vise, is covered in . :;rlcla 2, paragraph , rhaa provision 
reads i 


"L 


All ::anLcrs t. -1 refrai:: in tar 


interaasional s<_la::ieno -Tio^i aha ueat or _ : 
of force a^ainu : z territorial ..^risy cr 
political ind^^-u..„ .-se of any sta-o, or in ■:. 
other „..:aner ireoneisaont wish the Purposes ~_ 
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Obviously J^s-ji£U.^:-^^^ # iti:vo^c^c:^:;r!irxt ar_:ee 
ottoclc ±3 consistent vi^. Ar-ls-lc 2,, ^erro-oph i. :o eico 
i3 roe of force in ^:::...:cc of deeieeeee or recotieciidetions 

ee:exciec of their Chorter eevere c*' h— ;,;; e. e* Ueitce Hotione 
organs. It io, further, h-„e vies/ of the t"v._' - : .' C~uJOj tint 

a use of force judged by £ .i^^r notion one :; by ^n 

eppropriotc United dc-l_..e or con to be c recccr.eblc e::erciee 
of ceif-cc£enec, en eirc_-Otrreeo rot allcv^. j _er prior 
resort co collective ectien, io a lerrfrl ueo, rot incon- 
sistent vith the p-orpeces of the United Nations* -he 
irrrrdioey or the three t posed by the secret establishment 
of Ior,/-ren$e nucleer r.irsile bzstz In Cuba required 
inee c ^ ^i ^* c c^^surest cc L""*^ ""*"' ■-*'* o - ^ •••'■»<^ ~ * r ~r^ r ' ** ■--•5"^:* j*.*} 
safe, nerd its onrz soeur-ty cue tint of e-e_ c":her countries 
of the ! .;cotem hectUp..ers, It is sieo to be ebjerved thot 
the iseosures of quarantine ureertohon hy the United fee tee 
ar© coders te ond limited in detractor, znd carefully pro- 
portioned to deal precisely vlth the throat that cove rise 
to then* 
Actional; T g_Jfo~ tonal /:rr*— "y -^ - ; : ct A-rr-.rcy 

Apert *2»*t^:ba«U:.:~;r^ifcataifi tziier ir.sorrrstiorol 
•• ••• • • • • » •••••••••■* 

Iztj one the Cher tor of the United hstions, there ie to be 
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consxccrad tile «3Heiu !••_ *«*:_>_: .>/•;:• rc^iCEiij crr^r. wi^nt 
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Action coverall 1/ -'I-; ,*c;^c cJ z^d.z provision ic ci^rly 
£0£ prc>J.biwv:-. ~y ;±L2 ~.:_^rcl principle cci: fjrtl*. in 
Article 2, pcr- w rc:>h -,. 

0r£-3 oi: Cqti.;-j1ic:z^^ z^^Lijzz -^- '-- ^Jcrwivc ru^iv iwl.-.i of 

principles of tlia Uniiicc -"ar_^;^» This cucr^as »7~i..c 
elssrly free: ilia ui^u^-iiilrj; lii^^crj v -i the* Cl^irtcj. _.. • • ;■ .;: 
course of ^bich zzz: r :\ .; ';-ii CLsztzzd a- th^ rsl- : .c. __> 
batT^ee^ die Ii:-cr-J''~.^--u; % .i* c^st-2s z±.d ths United I... :1j .. 


Tha conien-^Lon lizz Lcca raised 
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In the viey :•>£ :the; UrJiwdJ JCti tei,« it^i-k.b^'e regional 
arrangement or chancy which is rcccisssndatory in character, 
and not legally binding, cannot coas-titutc "cnforceiient 
action" under Article 53. Let us corridor r.Cw the 
character of ths Organ of Consultation resolution calling 
for a defensive qua ran tin a. 

Ths resolution in cuascicn flows froti the rrathority 
conferred in Article 6 of tlio Rio Treaty. This Article 
provides that "If ths inviolability or the integrity of 
the territory or the sovereignty or political independence 
of any American State should be affected by... any... feet 
or situation tl.at ni$ht encan-er the ^c^zc of America :, » the 
Organ of Consultation shall a^rea on "the neasures ^hich 
should be tal.cn for the co^rrsn defense and for the oainten- 
ance of the peace and security of the Continent"* Article 3 
of the Treaty specifies "use of srsed force" as one of the 
measures on -which the Organ of Consultation xsay agree. . 
Article 20 specifics that : 'use of erred force", alexia 
essorg ths sceaGures specif ice in Article 8, is not bir.di-v* 
on all the parties to uie Treaty- and ,J no state shall be 
required to use eraed force uithoufc its consent." Thus, 
she resolution adopted by tn^Gr^r-n'qf Consultation en 


October 22 uac ^cc^i^j^^ ^ cJa££tc£: ;.*£<? not 

obligatory. 

The erpreseion ,f enforcement action" appears at several 
places in. the Charter in addition to Article 53. For 
£!casple, Article 2, paragraph 5 obligates the tfesbcrs of 
the United Nations to "refrain froa giving assistance to 
any state against ^hich the United nations is taking 
preventive or enforcement action". And Article 5 provides 
that "A Iicn&er of the united Katiocs against vhich pre- 
ventive or enforcement action has been tshca by the 
Security Council cay be suspended frca the exercise cf the 
rights and privileges of acsshership by the General Assembly 
upon the rccciziendation of thu Security Council," 

Tue "preventive" end "enforcement " action mentioned 
in these articlec refers to action tthich the Council Ijs 
authorized to take under Articles 40, 41 f end 42. Article 40 
provides for the taking of "preventive action" in the 
fom of provisional nessures t/hich are orders of the Council 
binding on iiar&er States* Articles 41 and 42 eopoccr the 
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Council co enforce £us ;aedisftDnsi ,by 'call £n§' u£oo lo.iced 
Nations Members co apply cercnin measures or by caking 
action dircctiy through air, sea, or land forces which 
are at Che disposai of the Security Council. Articie 45 
contains a further reference to national air-force con- 
tingents which shall be held immediately available "for 
combined international enforcement notion." In acting 
under Articles 40, 41, and 42, chc Council doe': more than 
recommend . It makes binding decisions and it gives direct 
orders of enforcement. 

This characcer of the Council's actions under Articles 
40, 41, and £2 is to be distinguished from recommendations 
made by the Security Council under Article 39 or by the 
Gc.ioral Assembly in chc discharge of its responsibilities 
as set forth in Chapccr IV of <_he Charter. In che exercise* 
of its powers under Articles 10 and 11, Lhe General Aiicmbiy 
has in the past recommended che use of armed force, despice 
Che contention made long aro that such a measure constituted 
"ace ion" which could only be taken by the Security Council. 
Since the Assembly's powers are only recommendatory in tr..? 
field of peace and security, the Assembly does not take 
ci ther "preventive:" or - "cnfp^c^r:.c•. , rt ,,, i ac;sioni y ■ \ 
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This distinction .bcjLva^n a, •Security •Council measure 

a » a a • • «•• • •• •• •• 

which is obliga&Srx.and i^n-fcU^t^ J'ictJotv'I,: Jn the one 

hand, and a ceasure which is r creche nded either by the 

Council or by the General Assc-bly en the other, has been 

alluded to by the Interna Lional Court of Justice in its 

Advisory Opinion of July 20, 1962 concerning "certain 

expenses of the United Nations" (Article 17, paragraph 2, of 

the Charter), The Court's opinion said: 

"The word 'action' -uct ncan such action as is 
solely within the province of the Security Council. 
It cannot refer to reccrnr.cndations which the 
Security Council night rna^e, as for instance* "under 
Article 38, because the General Assembly under 
Article 11 has a co-parable power. The 'action* 
which is solely within the province of the Security 
Council is that which is indicated by the title of 
Chapter VII of the Charier, nareiy 'Action with 
respect to threats co the poacc, breaches of the 
peace, and acts of agression f • If the word 
'action' in Article 11, paragraph 2, were inter- 
preted to mean that the General Assct-bly could 
r.ake recctnsendatior.c only of a general, character • 
affecting peace and security in the abstract, and 
not in relation to specific cases, the paragraph would 
not have provided that the Cencral Assembly nay irakc 
rec emendations on questions brought before it by 
States or by the Security Council, Accordingly, the 
last sentence of Article 11, paragraph 2, has no 
application whee the necessary action is not 
enforcement action." 

Thus, in the context of United Nations bodies, 

"enforcement action" cseans action by a United Nations body 
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which Is oblisat£i , ry : Vn*^ii , *th€f r^=niz\: rn : considering 
the .anracter of measures taken by a regional organization, 
it is reasonable co apply a co:spsrable standard in inter- 
preting and givin3 effect to the tcra "enforcement action" 
as it appears in Article 53, paragraph 1 of the Charter. 
Us have seen from Article 20 of the Rio Treaty that a 
decision on the use of arzicd force is not obligatory on 
all parties to the Treaty; in accordance with that Article, 
a resolution by the Organ of Consultation on "use. of armed 
forca" io recosnendatory only. Thus it would not constitute 
"enforcement action" under Article 53, paragraph 1. 

In considering the ccz-atibility with the United nations 

Charter of the resolution adopted by the Organ of Consultation, 
it is instructive to coasiJ-r the opening provision of 

Chapter VIII of che Charter, on regional arrangements. 

Article 52, paragraph i, reads as follow: 

"ICo thing in the present Charter precludes 
the existence of re ,:oaoi arrangements or agencies 
for dealing with such rr-ntters red la tiro to the 
isalntcnar.ee of international peace and security as 
are appropriate for regional action, proviccd that 
such arrangements or agencies and their activities 
are consistent with the Purposes and Principles of 
the United nations." 

This language acjMa^jS Sri&littl!?. fci: thfc Stejbartc-n Oaks 
• * • • • •»• •••• •• •• 

text cub^ittcJ4:/ # th3\^ur # ro\jt-rS # JMtrh : s^r?5orcd the 
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San Francisco Conference, "In th'e intcr£a, # tn"a Xaerican 

Republics, at a Conference attended by all of thcra in 

Mexico City, approved the Act of Chapul tepee. Part II 

of that Act rccotsacndcd as folio-*?*): 

"That for the purpose of ceeting threats or acts 
of aggression against any American Republic following 
the cstablishr-ent of peace, the Governments of the 
American Republics consider the conclusion, in accord- 
ance with their constitutional processes, cf « treaty 
establishing procedures whereby such threats or acts 
ffiay be net by the use, by all or some of the signa- 
tories of said treaty, of any one or core of the 
following iseasures: recall of chiefs of diplomatic \ 
missions; breaking of diplomatic relations; breaking 
of consular relations; breaking of postal, tele- 
graphic, telephonic, radio- telephonic relations; 
interruption of economic , cocncrcial and financial 
relations; use of arrcd force to prevent or repel 
aggression." 

It will be observed here tlut the language of this rccosi- 

oendation corresponds very closely with the provisions plater 

incorporated in Articles 6 and 6 of the Kio Treaty. Part III 

of the Act of Chapul tepee vent on to state: 

"The above Declaration and Rccossendation 
constitute a regional arrar^cj^ent for dealing with 
such n^ttczc relating to the caintcnance of inter- 
national peace and security as are appropriate for 
regional action in this Hemisphere • The said 
arrangement, and the pertinent activities and pro- 
cedures, shall be consistent with the purposes 
and principles of the general international organiza- 
tion, when established," 
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Thus , tho Amcricar$ # Rc$*abjL*icj; nu>eti«ag .in. tfejc^cp.jCJLjcy gave 
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their Judgment tha'C Erasures • ioal4i<5Lag ifce Yu&e, oi armed 

force to prevent or repel aggression" constituted 

"regional action" which eight appropriately be taken by - 

a regional arrangement. 

When Article 52 was debated in Consaittee 3/4 at the 

San Francisco Conference, the Chairman of the Conraittce, 

speaking as the Representative of Colombia, made the 

foll6wing statement concerning the relationship between 

the Inter-American system and Chapter VIII of the United 

Rations Charter: 

"The Act of Chapultcpec provides for the collective 
defense of the iicri: :>.crc a so establishes that it 
an American nation is attacked ail the rest consider 
themselves attacked. Consequently, such action as 
they r-L;y take to repel aggression, authorized by 
tho i-.rticlc which was discussed in the subcommittee 
yesterday, is legitirsate for all of thcts. Such 
action would be in accord with the Charter, by the 
approval of the article, and a regional arrangement 
may take action, provided it does not have improper 
purposes as, for example, joint aggression against 
another state. From this, it may be deduced tr.at 
the approval of this article implies that the Act 
of Chapultcpcc is not in contravention of the 
Charter." 

Although one ©caber of the Corraittcc stated that his 

delegation had not considered or studied the Act of 
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Chapuitcpcc, no dejL^tc; gi; f-i-W* chc iCstom&ian fctJatctncnc. 
Indeed, the United States Representative, near the end of 
Lhe discussion, said that "his delegation entertained no 
doubc whatever that cbe Ace of Chapuitcpcc as implemented 
by Che treaty soon to be drasn up (the Rio TrcatyJ would 
pass every cost required by Lhe new international organiza- 
tion as a tremendous keystone contribution to the great 
undertaking to which we are now dedicating our hearts and 
souls." 

In considering what "enforcement action" means, as 
it appears in Article 53, it is relevant to consider what 
basic purposes that Article can best be expected to serve. 
There was general recognition at San Francisco that regional 
organizations had an important role to play in the maintenance 
of international peace and security, particularly with respect 
to disputes within a region. Members of the Inter-American 
system emphasized their view that that system could best cope 
wj th tfie internal problem; of the Western hemisphere. The 
importance of regional organizations found expression in 
several articles of the Charter. 

At the came tine, it was clear that actions of regional 

organizations, p|r<|cuia*r|y $£• tn£y*4f\£lvj:4"o£g5anizcd 
. • •• • • • • • • • •• • •• • . 
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hostilities or were directed at slates not members of the 
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regional orsaxaissafip 2 *: <jajiid54}ave; a;se^ioi^| efcqct on Che 
peace and security of the rest of the vorld* As events 
have unfolded In the last 17 years, it has become evident 
that regional arrangements operate in fact as a restraint 
on the actions of their individual taeiabers. In part this 
results from built-in political checks upon action* The 
Rio Treaty, for example, requires a two-thirds majority 
for measures designed to xaaintain international peace end 
security* 

How do the steps authorised by the resolution of the 
Organ of Consultation relate to the provisions of the 
Charter, as amplified by seventeen years of growth and 
history? The action which is being taken relates to a 
regional aatter* Cuba is e party to the Eia Fact, vhich 
authorises precisely the scasurea now being taken* These 
measures have, as their purpose, the protection of hemis- 
pheric pea^e and security* The resolution is -carefully 
draw**- It call for an action of quarantine to prevent the 
carriage to Cuba of adlitsry nateriel contributing to an 
offensive nuclear missile capability* The quarantine is to 

protect &zd defend the countries w« the Western hemisphere 
•• ••• • ••• • • •• •• • • • aaa aa 

against nuclear! snrpriie $tftccfc* a ; ti.ti $pt;4esi£ned to 
• •• ••• ••• • « • aa a . 

•• ••• • • • •• •• • ••• • •«• «• 

enforce any social or political changes upon and within 
Cuba.- 
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APPRAISAL OF CUBA DEFENSIVE QUARANTINE 
FROM STANDPOINT OF INTERNATIONAL LAW 


Right of Self -Defense Under International Law 

The action taken by the United States in imposing a 
defensive quarantine on Cuba, so as to interdict the 
carriage to that country of offensive military materiel, 
has its basic justification in the right of self-defense. 
This right was clearly recognized in international law 
prior to the adoption of the Charter of the United 
Nations. Article 51 of the Charter has expressly 
preserved so much of the right as related to self-defense 
against armed attack. While this article does not 
expressly preserve other aspects of the right of self- 
defense, it does not negate them. Instead, the Charter's 
treatment of the use of force, in self-defense and other- 
wise, is covered in Article 2, paragraph 4. That provision 
reads: 

"4. All members shall refrain in the 
international relations from the threat or use 
of force against the territorial integrity or 
political independence of any state, or in any 
other manner inconsistent with the Purposes of 
the United Nations." 


Obviously, the use of force in defense against armed 
attack is consistent with Article 2, Paragraph 4. So also 
is use of force in pursuance of decisions or recommendations 
of the Security Council or General Assembly made in the 
exercise of their Charter powers by these two United Nations 
organs. It is, further, the view of the United States that 
a use of force judged by a Member nation and later by an 
appropriate United Nations organ to be a reasonable exercise 
of self-defense, in circumstances not allowing for prior 
resort to collective action, is a lawful use, not incon- 
sistent with the purposes of the United Nations. The 
immediacy of the threat posed by the secret establishment 
of long-range nuclear missile bases in Cuba required 
immediate measures on the part of the United States to 
safeguard its own security and that of the other countries 
of the Western Hemisphere. It is also to be observed that 
the measures of quarantine undertaken by the United States 
are moderate and limited in character, are carefully pro- 
portioned to deal precisely with the threat that gave rise 
to them. 
Action by a Regional Arrangement or Agency 

Apart from this basic justification under international 
law and the Charter of the United Nations, there is to be 


considered the extent of action by a regional arrangement 

or agency. Such action is contemplated by Article 52 of 

the Charter. Article 52, paragraph 1, reads as follows: 

"Nothing in the present Charter precludes 
the existence of regional arrangements or agencies 
for dealing with such matters relating to the 
maintenance of international peace and security as 
are appropriate for regional action, provided that 
such arrangements cr agencies and their activities 
are consistent with the Purposes and Principles of 
the United Nations." 

Action covered by the scope of this provision is clearly 

not prohibited by the general principles set forth in 

Article 2, paragraph 4. 

The United States considers that the resolution of the 
Organ of Consultation calling for a defensive quarantine of 
Cuba comes within the scope of action appropriate to a 
regional arrangement or agency under Article 52 . We enter- 
tain no doubt that the security arrangements of the Inter- 
American system are fully consistent with the purposes and 
principles of the United Nations. This emerges quite 
clearly from the negotiating history of the Charter, in the 
course of which attention was directed at the relationship 
between the Inter-American system and the United Nations. 
"Enforcement Action" and the Requirement of Security Council 
Authorization under Article 13 

The contention has been raised that the action of 


quarantine provided for in the resolution of the Organ of 
Consultation constitutes "enforcement action" within the 
meaning of Article 53, paragraph 1, of the United Nations 
Charter, and therefore requires the authorization of the 
Security Council. With this, the United States emphatically 
disagrees. 

Twice before the Security Council has had occasion to 
consider the import of "enforcement action" as used in 
Article 53 of the Charter. In September 1960, the Council 
met to consider an allegation by the Soviet Union that a 
decision of the Organ of Consultation to take certain 
diplomatic and embargo measures against the Government of 
the Dominican Republic constituted "enforcement action." 
The Security Council did not accept that allegation. 
Earlier this year, Cuba asked the Security Council to 
consider decisions taken by the American Republics at 
Punta del Este, claiming that they required Security Council 
authorization. Again the Council disagreed. Thus, the 
history of United Nations practice has so far not yielded 
affirmative conclusions as to what constitutes "enforcement 
action." During the previous debates, delegates pointed 
out that the meaning of the term was far from clear. 


